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ELECTION COMMISSION OF INDIA 

New Delhi, the 23rd April, 1990 

O.N 20,—^Tii piirsuanco of Section 106 of the Represen- 
liition of the People Act. 1951 (43 of l'>51)) the PIcdion 
Commission hereby publishes the judgement dated 2K-11-1989 
of the High Court of Judicature at iPatna in Electittn Peti¬ 
tion No- 1 of 1985, 

IN THE HIGH COURT OF JUDICATURE AT PATNA 
Election Petition No, 1 of 1985 

In the matter of an application under Section 81 of the 
Representation of the People Act, 1951 

Afahabir Phswan—^Petitioner. 


Versus 

Cyan Bahadur Singh and others—Respondents. 

For the Petitioner— M/i. Shivaji Sinha and Uday Slian- 
kar Sharan Singh, 

For the Respondents—^M/s. vS, N. P, Sharnia, Amaren- 
dra Kumar Singh and A, K. Singh Chanhan. 

PRESEN 1 : 

The Hon’ble Justice Suresh Chandra Mookhorji. 
Mootherji, J.—This application is referred under sec' 
tion 81 of the Representation of the People Act, 1951 (hore^ 
inufter to be referred to m ‘the ACP) challenging the elec¬ 
tion of the rctiimed candidate late Sri Jagjiwan Ram res¬ 
pondent no. 1 elected to the Lok Sabbn from 38 Sasaram 
(Scheduled Caste) Lok Sabha Constituency. 

2 The facts in sliort are that there were general ©lections 
to Lok &ibha some time towards the end of December. 
1984. Til© la^t date for filing nomination papers was on 

27- 11-84 and accordingly, the parties fUod their nomination 
rape IS, The last date for scrutiny of nominations was on 

28- 11-84 and that of withdrawal of canclidatuure on 30-1F84, 
The dale of poll w.^is fixed on 24-12-84 and counting on 
28-12-84, 

3. Til© petitioner’s case is that h© was allotted iho symbol 
“hand’' and “scales- to the then respondent no, L There 
were some other candidates, who wer© allotted different 
symbols. However, the nomination papers of two ctf the 
candidates were rejected. After cocnting, the respondent 
no, 1 late Sri Ram was declared elected on 29d2-84, It is 
alleged that during the course of counting of ballot papers 
on 28-12-84, the counting agent of petitioner at table no. 
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10 made an application to the Returning Officer, respodenl 
No. 8 about the illegalities committed at booth No. 118; 
Madhya Vidyalayu, Janjara on the ground that none of the 
ballot papers were cast at the said booth contained the re¬ 
quisite dTstihguishinfi mark and though this was admiUed by 
the Assistant Returning Officer, Chsmarif yet he arbitrarily 
rejected the said petition and alloYcd such doubtful and 
suprious ballot papej’s to be couhteit In favour of respon¬ 
dent no. 1, Thai on 29-12-84 at 445 A-M. the petitioner 
also tiled a petition before the Returning Officer for re- 
counting of the ballot papers of Chainpur, and Mohania 
Assembly segments on the ground of serious illegulitics 
committed in counting of ballot papers by the concerned 
counting officials and also brought to his notice that the 
counting figures of the counting agents and that of count- 
ing officials differed by a margin of several thousand of votes 
in those segments, but the Returning Officer did not check 
and verify the aforesaid complaint. On the same day at 
about 6 A-M. he filed another petition demanding recount¬ 
ing of ballot papers of Sasaram, Chonaii, Mohania and 
Chainpur Assembly segments on several grounds as detail¬ 
ed in paragraph 10 of the application and again a similar 
petition was filed at 9.20 A.M. giving fuithcr details for 
recounting of votes as detailed in paragraph 12 v^hereupon 
an assurance was given by the Returning Officer that thece 
would be recounting on the following morning. On 31-12-84 
he (petitioner) also informed and drew the citiention oi 
the Chief Electoral Officer Bihar. Tntna with a copv to the 
Election Commission about the facts, inter alia, that 1372 
votes were manoeuvred by the Returning Officer and other 
offleiaig involved in the counting in favour of respondent No. 

1. Some other allegatios were also made against the Block 
Development Officer Kudra and it was also informed that 
with the result of these irregularities, the bundles of 7,000 
(seven thousand) votes casf in favour of the petriioner, were 
removed, '2,000 (two thousand) votes of Cbainpiu’ Assembly 
segment cast in favour of the petitioner were not counted 
and HOO (eleven Inindrcd) unsigned ballot papers east in 
favour of respondent no. 1 were not rejected. But his com¬ 
plaint was not properly enquired into, although thei'e was 
a direction from the Election Commission in that regard, on 
the contrary, some ante-dated order was passed with a mala 
fide motive and a declaration of Resendent no. 1 as in¬ 
dicated was illegally made at 11.30 AM. by the Returning 
Officer. A prayer hay accordingly been made to declare 
the election of respondent no. 1, returned candidate, us void, 
nd also for inspection and recounting of the ballot papers 
and declare the petitioner as member to the Lok Sabha 
from 38 Sasaram (S.C.) Lok Sabha Constituency. 

4. During the pendency of this application, the returned 
candidate, respondent No. 1 late Sri Jagjiwan Ram died on 
<>th July, 1986. As no other respondent had filed hiy writ¬ 
ten statement to contest the election petition, ^ notice under 
section 116 of the Act was pupblishcd in the Gazptie of 
India on 20^12-86. After the publication, three persons filed 
petition for substituting them in place of late Sri Ram 
namely, fl) Sugrib Rani (2) Gayan Bahadur Singh and 
(3) Raja Ram and they were allowed to be substituted in 
place of Sri Ram and the Court directed them to file writ¬ 
ten statement by a particular date. Thereafter, some further 
development took place An objefction was raised, to ex¬ 
punge the name of the substituted respondent No. 1(A) named 
Sugrib Ram under section 116 6t the Act for supporting the 
Hection petitioner in hfs written statement and by an order 
dated 13-11-87, the name of respondent no. 1 (A) Sngrib 
Ram waa expunged with a further direction that the writ¬ 
ten statement filed by him would not be taken Into consi¬ 
deration at the iriLil, In course of the trial, the Election 
petitioner filed an application for inspection and recounting 
of ballot papers- 

5. Whilst thi.s matter was in the process of bearing, thd 
President of India issued a notification calling upon the Con¬ 
stituencies for electing members to 9th Lok Sabha and As¬ 
semblies of some of the States. TTie rcsi^ondent has therefore, 
raised an objection at the further hearing of this application, 
in ^ew of the said notification on the ground, that it is now 
academic to decide whether or not late respondent’s election 
shourd be declared as void. A petition has also been filed 
under s^tion I2l of the Code of Civil procedure read with 
swtion 87 of the Act sfatinjf, .'nter alia that for election of 
the n^emhers to the 9th T^k Sabha all the le«al steps in- 


cluamg isuuanco oi election programmes, niing oi r!(»:itunauoii 
paporti by the candidates have been done and tlie scrutiny of 
the nomination papers in the State of Bihar liab* already 
been completed on 3 let October, 1989. It is further stated • 
that the election petitioner has now no concern with Ihc 
election of Sasaram Pailiamcntai'y Constituency d 3 he is 
not a candidate from that constituency, as he has filed bis 
nomination paper from Hajipur Parliamentary ^n:,fitucncy 
and Smt. Meera Kumar, daughter of late Sri Ram is con- 
testmg election from Sasaram Constituency and as suck now 
only in the elation process, the polling and deUa^afion of 
result are to ^ done and there is every likelihood that 
we same v^^ill be completed by the end of Noveml-er, 1989. 
that though the Lok Sabha has not been formally dssoivcd 
by the President of India, now only the follow an actions 
Mtcr the dissolution of Lok Sabha are required to be taken 
for the fonnation of the 9th Lok Sabha and in such circum¬ 
stances, the issue regarding allegations of miscoimting of 
votes Ofl involved m the election petition has became -acade¬ 
mic and dead as such, no useful purpose would be serv¬ 
ed to the parties by hearing the election petition in respect 

and accordingly, a priver has 
been made to dismiss the election petition without docidinc 
the case on merit, 

rejrtnder to this application has been ihed, but at 
for thT application the learned Counsel 

has raised only one point that the 8th Lok 
Sabha havinp not been dissolved by the President of fodia 
It has to be taken to be continu/ne till Us term expires 
sometime m January, 1990 or till the date it is disXd 

the ma'in^ it cannot be said that 

ihe mam issue involved is an academic and dead as has 

na«S^ ^ ^'®««'ding filing of nomi- 

rigK^’ ^ ^ ^ elections etc. have not been di.sputed and 

nn^n ^ Counsel for the respondents has relied 

® Supreme Comt, reported in 1974 SC 

rnl Padhan vs. Birendra Kumar $ahii). in thai 

Z candidate uns challenged 

n the ground that the elected candidate was disqualified 
election under section 9<A)^of the 
w^en S ““ was d.smis.,ed by the High Court and 

conrt die Supreme 

^urt, the Orissa Legislative Assembly was dissolved bv (he 

174f2)(b) of the Constitution, and 
Oh fasten by the elected candidate- 

respondent that m view of the dissolution of the Assembly 

disnnnVfi^fT''^ to decide whether or not the respondent was 
disqualified from being a candidate under section 9(A) and 
while dispose of th^ objection their Lordships observed 
rnnk o,'! 7® ^ practice recognised and followed in 

India that if an issue is purely academic in that, its decision 

not tic waste of public lime and indeed 

exercise of authority for the court to engage 
deciding It. Their Lordships further observed that 
wnere aa appeal ip an election petition case in which the 
election of the ^ccessful candidate to the Orissa Legislative 
Assembly was challenged under section 9A of the Act and 
whoui o® *he Assembly was dissolved, it become 

wfif nt “nsider whether the elected candidate 

Pf nomination. The decision 
would not have any effect on any of the parties and hence. 

decide it on merits 

and further observed that the position would be different if 
tlM challenged on the ground of corrupt prac- 

8. It is an admitted position that the election of the de¬ 
emed respOTdent was not challenged on the ground of 
corrupt practice. It has been challenged mainly on the ground 
that ballot papm we not properly counted and if j^ncrly 
counted, the election petitioner would have been elected as 

Tt io not in controversy now 
mat the election processes have been completed and after all - 
the rMiilfs of the elected members to the T.ok Sabha are de¬ 
clared, other follow up actions will be taken. 

•. ''J®, already been indicated and 

of wm take some mom time to dispose it 

of finally. Tbe learned Counsel for the respondents in course 
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of hiR submissions rightly raised a point that even in the 
event of petitioner’s success, he will not be in a position 
to be a member to eighth Lot Sabha as by then the ninth 
Lot Sabha is likely to be constituted. 

10. As the position stands today, the eighth Lot Sabha 
already stands dissolved. Following the principles laid down 
by the Supreme Court, in the decision cited and the eighth 
Lot Sabha having been dissolved, it Is now wholly academic 
to consider whetlicr the deceased-respondent wajs not entitled 
to be elected on account of wrong counting of the votes in 
Big favour and since this is the only ground, it would be 
futile to bear this application any further ^ on merits. I 
accordingly, dismiss the election application with no order as 
fo costs. 
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11. Let a copy of this judgement be sent to the Blection 
Commission and Speaker, lok Sabha, New Delhi for infoi- 
mation. 

SdA S. C. Mookherjk 

PATNA HIGH COURT. 

The 28th November, 1989. 

Tfuc copy. 
Sd/- 

Secretary, 

[No. 82/BR/a/S5)/88] 
BABU RAM, Under Secy. 
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